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~10:\ r co~IE!1Y COU~TY 
.... . .. ......... .......... GENERAL DISTRICT COURT 
CITY OR COUNTY 
Co. u .1.·.t . 1.·_o.o m "A" 2nd. fl oo r Court h o11sc Ch r i st i ans bur g , V i rg i n i ..t 
• .. . . . . .. \~R~F.r ,·l;OKESS~.;FCOUK f . Pho·: ( 7()"'.5") .:s ·trz- 1°4 jJ ••tx- r: ·:···tz•[••• 
TO ANY AUTHOR IZED OFFICER : 
Yo u are hereby comma nded to summon the Defendanl(s) to appear on 
., 
... .... . :~/..! . .'5 / ~.~- ....... 9 ~ .3.0 ... 1\ .. r-:. ... . ........................ before this Court to answer the complaint of 
Q ,\ 11: AND flM E 
th e Plaint iff(s) upon a claim of nonpayment of a debt in the sum of 
$ ...... 5 .. ,.,)0 .. ... , and $ ... .,.~ .... ........ .... ..... attorney's fees, costs , and in terest as fo llows: , •.J\ it L ... > ·' 
j1l.c.,,· ~:.r·rt.t. .. . ..... . 
ISTERES r K ... fEISl \:-ODD ... rt·hlFRO~t WHICH li'TERcST IS Dl'E 
said to be due on the bas is of the follo wing: 
[] Contract D Note D Other [EXPLAIN] .... ...... .. .......... .. .. . ... . ..... ... ..... . . .... ...... ... .. . . .. ..... .. 
, .. 
I-T mr.d;tefld F '<emption waived 0 yes D no 0 cannot be demanded 
:J Cl.ERK 0 MAG ISTRITE 
• WAR N ING TO D E FEND ANT: if you fai l to :ippear in court. judgment may be entered agains t you. 
JUDGMENT 
0 JUDGMENT FOR 0 NAMED DEFENDANT 0 
0 NON-SUIT. 0 DISMISSED ...... .... .. ................ .. ..... .................. .............. .... ...... .. ........... .... ..... ... . 
JUDGMENT Urnt Plaintiff(s) recover against 0 named Dcfendant(s) 0 ...................... ... .......... .. .. ....... . . 
$ ........... . ... . . . ......... . ........ .. ..... . ... . net of any credits with interest ; ............. . .. . .. . ................ .... ....... .. ...... . 
INT FKFS r l(,\"I E AND I) \ rE FRO~! Wfl !Cll ti'<TEREST IS DL'E 
... .. ...... ...... ............. ...... .. ..... .......... ..... .. ..... ... ... ........ .. .. ........ ..... ....... ....... .. . .. . ...... .. ... until paid, 
5 ....... . ... costs. and$ . . ... ..... . .......... attorney's fees . 
cosn 1\ lTY. FEE 
Homes tead exemption wa ived D yes O no 0 cannot be demanded 
Defcn d ant( s) present? Yes 0 No 0 
RETURN DATE 
8/l~/8 0 
9~30 A. M 
FILE NO. 
.. 
v. 
... L\;~~~.'f .. T .. nl t:;. ~-. !:~ ... :" (. j :.:-<::1 ... I::: . ..:. .... l~ . r1l ... ': ~ .... :: 
DEFEND,\ N fl Sl 
WARRANT IN DEBT 
RECEIPT NO. 
.!. ' 1 :'.1~152 ~-~ DA fE FEE REC!ol \ 'ED 7/ ?.9/~G 
Bill of Partic.-ula rs ........................ . 
ordcrcJ 
Grounds of Defense. . . . . . . . . . . . . . . . ..... 
ordcrcJ 
A"ITORNEY FOR PLA I T I FFtSi 
due 
due 
.. ... .... .................... .... . Q. .. . 
: :: : : . :: : : : : : ::: : ::: . :· :: :: . -~ t· ~",·~~>0y'-~/ 
ATTORNEY FOR DEFENDANT(S) 
COURT USE O N LY: 
,- -,., 
' ·· 
I 
i I I 
VIHGINI/\ : 
JAViES E . 
and 
MA.RGARET 
v . 
LAWREi'iCE 
and 
FRL::YA A . 
( 2) 
IN 'l'HE CIRCUIT COURT OF f.>~ON?GO.MERY COUNTY 
LINK , 
R . DeWALO- LINK , 
Plaintiffs 
M. WEI ZENBAU:-'. , 
WEI ZENDAU.2-1 I 
Defendan t s 
' )
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
GROUNDS Of DEFENSE 
AND COUNTERCLAI M 
GROUNDS O? DE~EKS= 
Come now your defendants , Lawrence M. Weizenbaurn and Freya 
A. Wei zenbaum , and file herewi th their grour:.ds of defer.::;e to ::-1•-· 
warrant filed against the~ by the plai~tiffs in the General Dis-
trict Court of Mo n tgomery Co unty , Vitginia , and for said grounGs 
of defense state that they are not inde~tcd to the plainti~f s ~o 
t:.he sum sued for in the warrant nor. for any other sum whatsoever, 
and specifical l y deny that they in any manner breachec any con -
tract as alleged by the plaintiffs in said warrant . 
WHEREFORE , your defendants p~ay ~~at the warrant be dis-
missed with costs expended on their be~alves . 
80 le 
"NTHAL 
: 1009 
VA 24 14 1 
(3 ) 
co~ ,'~'El~CLAIM 
Come now your defendants , Lawrence r-i:. Weize:1bal.ll11 
A. Weizenbaum , by counsel , and file this counterclaim 
the plainti ffs , James E. Link and Margaret R. DeWald- Link, in 
the above - styled action, and as grounas therefor, defend a.:: r.s 
say : 
(1) That the plaintiffs,_ by Contract of Purchase dated 
June 16 , l930, agreed to sell to the dcfc~~ants a c e rtain ?ilrcl 
of real estate containing a?proximately one- fourt h (1/4 ) acre 
situated on the east side of Ellett Drive , Chris tiansburg, 
f.lontgomery County, Virginia. 
(2) Th a t under the terms of the aforesaid Contract of P~~ -
chase dated J une 16 , 1980 , settlement was ~o be made on or 0ofor· 
July 31 , 1 980 , although time was not of the essence . 
(3) That prior to July 31, 1 980 , t he date specified in t..i·.,. 
Co ntract of Purchase as the date o f se ttlement , and on o r about 
July 29 , 1980 , the plaintif~s filed a warrant in deb t i~ the 
General District Court of ~ontgomery County, Virginia , againsc 
your defendants in the amount o: Five Thousand Dollars ($5 , 0 0Q . G:: 
plus twenty- five percent (25%) attorney ' s fee s, costs , and in tC;1._ 
~st , said suit against your defendan ts ap?arently being :or an 
&lle~ed breach of the Contract of Purchase afores~ id , i ut tno 
plaintiffs filed said sui t prior to ~he d~tc of scttleLlG~c s 9c-
cificd in said Contract . 
(4) 
(4) That by virtue of having fil ed suit prior to the date 
of s ettl ement stated specifica~ ly i n the Contrac t of Purchase , 
the plaintiffs breached the express terms of the Contract of ?uc -
chase dated June 16 , 19 80 , and d i d not allo w your defeneants to 
close the real estate transaction , although your ciefenda~~s i~ 
qood faith attemp~ed to close said transac tion even after th~ 
sui t was fi led by the pla i ntiffs . * 
(7) As a direct and proximate r esult of tne plaintiffs' 
breach of the afor esa i d Contract , the de:endants have i ncurred 
substantial attorney's fees and court costs . 
WHEREFORE , the defendants move fo r judgment against the 
plain~iffs on this counterclaim in t he s um of Fiv~ Thousand 
Dollars ($5,000 . 00) as compensatory damages a nd Two Tho~s&D~ 
Dollars ($2 , 000 . 00) as attorney's fees , costs and i nterest . 
Respectfully submitt ed , 
LAWRENCE M. WEIZENB?. U!~ 
F REYA A. WEIZEKBAUM 
& /) ?!(', I ;,· f ; {J ./: £ / ' -' , I By : _<t-7.<~L)._.!<f...._ L V. /,f 1·.1LU\.Jf.'.,..(i_,;A, 
1 Of Counsel 
------- -------- - -
* Paragraphs 5 and 6 of this pleading del eted . 
\ 5) 
TESTIMONY or LUCILLE WEBB DRAPER 
(Page 5) 
Q. Did you show him the subject properLy, the property on 
Ellett Drive, on the 3rd of June? 
A. No , I just met him and talked about properties . I showed 
him the property on June the 5th. 
Q. So you set it up on June the 5th. Was Mr . Weizenbaum's 
wife with him? 
A. No . No , she was not. 
Q. Just him? 
A. Yes. 
(Page 6) 
Q . What was Mr . Weizenbaum' s reaction after he saw the 
property the first time? 
(Page 7) 
A. He thought it was great property . He wanted to buy it 
immediately . He came back and insisted that we write a 
Contract. 
Q . All right, did he give you any indication of how much he 
woul d pay for it? 
A. He never made an offer . I believe the listed price was 
$45,000 . 00. He said that he would pay the $45,000.00. 
Q. All right, now this was on June the 5th. Did you go back 
· to the off ice? 
A. Yes, we did. 
Q. You and Mr . Weizenbaum? 
A. That's right. 
( 6) 
Q. And did you put together a Contr act? 
A. Yes, we did. 
(Page 8) 
Q. Now Mrs. Draper, read to the Jury , if you would, the terms 
of the purchase price - that is, the amount of the purchase 
pr ic e and how it was going to be paid? 
A. "The purchase pr ic e of the pr operty i s $45,000.00, and 
such purchase pr ice shall be paid as fo llows : $500 . 00 
good faith deposit wi th the Contract , $29 , 000 .00 approximate 
balance of loan with First Federal Savings & Loan of New 
River Valley to be assumed at an interest rate not to 
exceed 12 percent or lower rate . $15 ,500.00 cash, to be 
pa id at closing , " which tota l $45,000 . 00 . 
Q. All right, now did Mr . - in the presence, when this Contract 
was put together - I assume that you wro te this up? 
A. That' s right . 
(Page 9) 
Q. When this was put together , is this what Mr. Weizenbaum 
wanted to do? 
A. Yes sir . 
Q . He agreed to pay cash in the amount of $15,500.00? 
A. That's correct . 
Q. Did he question, or g ive you any idea of any difficulty with 
corning up with any cash at that time? 
A . No sir . 
Q . And this was what he wanted? 
A. Yes si~ . 
(7 ) 
(Page 11) 
Q. 
A. 
Who wanted these provisions i n this Contract? 
The purchaser. 
Q. Mr. Weizenbaum? 
A. Yes sir . 
(Page 12) 
Q. All right, what did he do with the Contract at that point? 
A. He said he could not close on September 30. Our listing 
agreement stated he would close 30 days from Contract and 
he said , 11 1 will close on July 30 . 1 1 
(Page 13) 
Q. All right, did you show him the Contract as changed by Vrr . 
Link at this time? 
A. Yes, I did. 
Q. All right, and his wife ·signed it at this time? 
A. No , his wife had not signed at this time . 
(Page 14) 
A. Later in the week we sat down and wrote up a new Addendum 
to the Contract. 
Q. Who did? 
A. Mr . Weizenbaum and myself, because he wan ted to make more 
changes t hen. He d i dn ' t agree ... 
Q. Mr. Weizenbaum wanted to make more changes? 
A. Mr . Weizenbaum did not agree with what Mr. Link had changed , 
so then he wanted to make more changes. 
Q. Al l right now, did you , in fac t, draw up one? 
A. Ye s , I did . 
(S) 
Q. What was it? 
A. It ' s called a n Addendum to Contract, and so we drew up one 
and put in in - I sat down with Mr . Weizenbaurn, and I put 
in that Addendum everything that Mr . We izenbaum wanted . 
Q . All r ight now, I ' ll show you a piece of paper (SHOWING TO 
WITNESS) . 
A. Yes, sir. 
Q . Is t his the Addendum that you pr epared , according to Mr . 
Weizenbaum's instructions? 
A. Yes , I prepared thi s on June 13 . 
(Page 17 ) 
Q. All right now, I ' m going to show you a document . Identify 
that, if you would? 
A. This is the Contract of Purchase that I drew up on J une the 
16th between the Links and the Weizenbaums . 
Q. Now Lucy , if you would , please read the terms of purchase 
aga i n , t he purcha se price? 
(Page 18) 
A. "The purchase price of the property is $45, 000 . 00, and such 
purc hase price shall be paid as follows: $500 . 00 - good 
fa ith deposit with the Contract; $29,6 00 . 00 - approximate 
b~lance of loan with First Federal Savings & Loan of New 
River Valley to be assumed at an interest r ate not to 
exceed 12 percent or lo·wer ; $14, 900. 00 - approxima te amount 
of ca s h to be paid at closing ," for a tota l of $45,000 .00. 
Q. All right, where was this Contract drawn - put together? 
A. At my office . 
(9 ) 
(Page 19) 
Q. And was Mr . Weizenbaum there at that time? 
A. Yes sir. 
Q. And I think you again have a number of "Subject To 's"? 
A. Yes sir. 
Q. Regarding repairs , this is one through seven this time, 
and at who se request where these art icles put in here? 
A. Mr . Weizenbaum is the one who drew up the Contract. 
Q. In tota l? 
A. That's right. The purchaser draws up the Contract . 
Q. All right now, did Mr . Heizenbaum have any problem with 
the f act that this was a partial cash transac tion a t 
closing ? 
A. None, to my knowledge . 
Q. Did he say to you at anyt ime when this Contract of June 16 
was prepared - did he have any objections to paying the 
amount of cash shown in the Contract at clo s ing? 
A. No sir . 
(Page 20) 
Q. Now , did Mr. Weizenbaum sign the Contract at that time? 
A. Yes, he did. 
Q. This was on June the 16th? 
A. Yes sir . 
Q. Was his wife present to sign it? 
A. No sir. 
Q. All right , what did you do with it after you got Mr . 
We izcnbaum's signature? 
(10) 
A. I called his wife and made an appointment to take it over 
to VPI where she works the next day and have her sign it. 
Q. Did you take it over to her? 
A. Yes, I d i d . 
Q. And did she sign it? 
A. Yes sir, at 1:30 . 
Q. Di d she voice any objection to you about the contents of 
that Cont ract at the time she signed it? 
A. No sir . 
Q. At that time , I think Mr . Link had not signed it - is that 
right? 
(Page 21) 
A. That's right . 
Q. All right, what did you do with it after that? 
A. Then I came back and called Mr. Link and gave him the 
Con tract, and he took it home for he and his wife to sign. 
Q. And so he brought it back to you si~ned? 
A. That's right . 
Q. Where there any changes made on it from what Mr . Weizenbaum 
had put into the Contract? 
A. One lit t le add ition . 
Q. Ail right, did you show that change to Mr. Weizenbaum? 
A. Yes , I did . 
Q. Are are those his initials on it? 
(Page 22) 
A. Yes , they certainl y are. 
Q. So he d i dn't have any problems with it? 
(11) 
A. No . 
Q. Okay now, relate back to this June 5 Contract with these 
closing dates , August 30 - September 30, scratched out 
and then on the final June 16 Contract, the closing date 
was July the 31st . 
A. That's right . 
Q. All right now, who wanted that closing? 
A. That was the agreed upon closing date. Mr. Link wanted 
the July 31 and Mr . Weizenbaum certainl y agreed to it. He 
wrote che Contract . 
Q. Now, at the time you put this Contract together in his 
presence ... 
(Page 23) 
A. That ' s r i ght . 
Q. Did he have any problems with the July 31 closing da te? 
A. No sir. 
Q. Did he voice any opposition to it at that time? 
A. No sir. 
Q. All right, when you took it to Mrs . Heizenbaum on the 17th, 
did she have any problem with the closing date? 
A. No sir . 
Q. All right now, what, if anything, happened on July the 3rd? 
A. I called First Federal Savings & Loan of New River Valley 
and spoke with Mrs. Lester 
(Page 24) 
A. who i s the manager , and she said - I was a sking to s ee if 
t he l oan a ssumption had been approved, and i t had been. 
(12) 
Q . So that part of the Contract, the assumption part of it, 
had been fulfilled? 
A. That's right. 
Q. Now , when was the first time that you had any idea that 
there was a problem with this Contract? 
A. On July the 10th . 
(Page 25) 
A. He just told me that he was having problems getting the 
money by July the 31st . 
A. That he wasn't going to be able to close on it because he 
couldn 't get the money . 
Q. What did you do in reaction to that? 
A. I called my brokers and set up a meeting . 
Q. With your brokers? 
A. Yes, in Blacksburg . I went over - I knew there was a prob-
lem, and the brokers make the decision i n our firm , and 
so I called them so they would know that we had a Contract 
that had a problem. 
Q. All right , this didn't invo l ve Mr . Weizenbaum? 
A. No, this meeting did not. It was 
(Page 26) 
A. just a meeting between me and my brokers, so they could, 
you know , tell me what to do. 
Q. And what did you do after that meeting? 
A. We set up a meeting - I went back and told my seller, Mr. 
Link , that we were having some problems, you know , with 
the Contract; and so the decision between my brokers was 
( 1 J) 
t hat we should sit down in the Christiansburg off ice and 
talk about the Contract with Mr . Weizenbaum and see wha t 
we could do to help him. 
Q. All right, and you first became aware of this situation, I 
believe you testified, in a conversation with Mr . Weizen-
ba um on July 1 0? 
A. On July 10. 
Q. All right, and you set up a meeting. When was that meeting 
scheduled t o take place? 
A. At Saturday morning , Jul y the 12th, at 10:00 i n Christians-
burg. 
Q. At 10:00 in Christiansburg? Now , tell me about that Jul y 
the 12th meeting? 
A. Mr . Winfrey came up - I had floor duty that day . Mr . 
Winfrey came to meet with me at the Christiansburg off i ce 
at 10:00, and we waited and we waited and we waited, and 
no Mr . Weizenbaum or Mrs . Weizenbaum . 
(Page 27) 
Q. How long did you wa it? 
A. Well, we were - in fac t, Mr. Winfrey wa s getting ready to 
go back home when the telephone rang from the Blacksbur g 
o.ffice, and it was 1 0:50 and it was the secretary in 
Bl acksbur g saying that Mr . We i zenbaum was in the office in 
Blacksburg and suggested t hat we talk with him . 
Q. All right, did you talk wi th him at that time? 
A. No, I did not . Mr . Winfr ey talked with him. 
Q. All right , and I believe you are aware of that conversation? 
(14) 
A. Yes, I am. 
Q. But we will get Mr. Winfrey to tell us what happened . After 
that conversation, which we will l et Mr. Winf rey testif y 
to, were there any problems that arose out of that 12th 
meeting? 
A. Yes, s ir. 
Q. Did you consider those serious problems? 
A. Yes sir. 
Q. All right , what happened after that J uly the 12th meet ing? 
A. We decided to - I met with my broker 
(Page 28) 
A. and with my seller, and we decided that the best thing t o 
do was to write Mr . and Mrs . Weizenbaum a letter and state 
that we had a Contract and we expected to close. So I 
wrote them a letter on July the 16th . 
A. a copy. I sent a copy to my seller, Mr. Link, and to you. 
(Page 29) 
Q. For the benefit of the Jury, Lucy, would you read this letter 
to the Jury, please? 
A. It 's to Mr . and Mrs. Lawrence M. Weizenbaum : "Dear Fre ya 
and Larr y : This letter is to acknowledge the various 
p~rsonal and telephone conversations between yourselves and 
us last week concerning your contract on the Link Duplex . 
As we discussed last week , the seller expects to close on 
Jul y 31, 1980, as stated in the contract . As we understand 
from the above-mentioned conversations, you may be having 
some difficulties in coming up with the cash needed for 
(1 5) 
closing. We understand this sometimes can be a problem 
when other investments or unexpected expenses occur, but 
unless some extension of the closing date can be negotiated 
or mutually agreed upon, we will be planning on closing on 
the stated date . As soon as we know your intentions , a 
reasonable amount of time will be necessary for the seller 
to finish the additional improvements as called for in the 
contract. I expect to hear from you regarding this matter . " 
(Page 30) 
Q. letter you sent. Now , did you get a response to that 
letter? 
A. Yes, we set up one mor e meeting. 
Q. When was that meeting scheduled? 
A. It was set up for Monday , July the 21st at 11:00 o'clock. 
Q. And who did you arrange that meeting with? 
A. It wa s a meeting with my broker, Joe Jones, Mr . Weizenbaum 
and myself. 
(Page 31) 
Q. All right, what happened at that meeting ? 
A. He wanted a refund. He did not want to go t hrough with the 
Contract. 
Q. A_ refund of wha t? 
A. Of his $500.00 Escrow deposit . 
(Page 32) 
Q. Did he ask for that back , or did he demand it or what did 
he do? 
A. He would not go through wi th the Contract and he wanted a 
(16) 
refund . 
Q. He wanted a refund? What else did he tell you? 
A. That he would not close on the Contract. 
Q. He could not close on the Contract? 
A. He could not get the funds; that he would not close. 
Q. Did he tell you anything else? 
A. That he was going to report all of us to the Insurance 
Commission. 
Q. What do you think he meant by that? 
A. I ' m sure he meant the Real Estate Commission, not the 
Insurance Commission. 
Q. What else did he do? 
A. He talked. 
Q. Did he threaten to sue you? 
A. Oh, well, that was with the reporting us. He threatened 
to sue us, you know, if we continued to press to close the 
Contract. 
Q. What did he say? 
A. He told us he didn't have the money, 
(Page 33) 
A. he could not close, he would not close, we could not make 
him close; and he would go through another attorney if it 
was necessary, because he had an attorney for this closing, 
but he would use another attorney, and he would report us. 
O. That is, if you went through with the closin~ ? 
A. That ' s right. If we insisted that he close on this Contract, 
he would report us to the Real Estate Commission. 
(17) 
Q. Di d he make any complaints to you about the closing date? 
At this 21st meeting? 
A. He said t hat he d i dn ' t have the money . He coul d not come 
up with i t , and he would not close. 
(Page 34) 
Q. Al l right, Lucy , what happened at that point? 
A. When Mr . Weizenbaum left, Mr. Link came over and talked 
with Mr . Jones and with 
(Page 35) 
A. myself ; and I told him , related to him that Mr . We izenbaum 
was not go i ng to close on the Contract, and I advised him 
to see h i s lawyer, because . .. 
Q. Advised Mr . Link to see h i s l awyer? 
A. Yes, I did, becau se - to seek l egal advice, because I have 
a person who is not go int to buy . 
Q. Wel l , as far as you were concerned - you were concerned 
based on this and the 12th meeting, or the 12th phone call 
which I know you are aware of , that Mr . Winfrey is go ing 
to testify to - he wasn't go i ng to go through with it? 
A. That's right. 
Q. And you so - told your c l ient that he wasn't going to go 
t.hrough with it, to get his lawyer and do what he thought 
was necessary? 
A. I c ertainl y had exhausted everything I knew what to do. 
(Page 36) 
Q. $45 ,000 . 00. Now , from July 21 up until the time you filed 
Suit on the 29th , did you hear anything more from Mr . 
(18) 
Weizenbaum either in a letter , phone, or confrontation or 
anything? 
A. I've never heard another word from him . 
Q. How did you consider the Contract after July t he 21st ? 
(Page 37) 
A. That it would not close . That we had a default . 
Q . By whom? 
A. By the purchaser. 
Q. The Defendant? 
A. That's right. 
Q. Did you have any contacts with him at all? 
A. I did not have a ny contact with Mr. We izenbaum . . . 
Q. I'm t a lking about after the Suit was f iled . 
A. After the su it was fil ed , I don't hink I' ve had any contac t. 
I had contact with and I saw a partner who cal l ed up to get 
the inspection report , but personally, I did not have any 
contac t with Mr. Weizenbaum. 
Q. But people in your organizat i on di d? 
A. Yes, we had telephone calls from him, but I just personally 
wa s not there to answer them . 
(Page 38) 
Q. · You did not rece i ve any of those telephone calls? 
A. I did not make connec t ion with him. He talked to secreta -
ries and other people in the offic e . 
(Page 40) 
Q. Thank you . Now, the reason that the date in Pl a intiff 's 
Exhibit 2 , which is the Contract that was eventual ly s i gned 
(19) 
by everybody, was moved back to July 31, 1980 is because 
that was what Mr. Link wanted - isn't that right? 
A. Certainly . 
(Page 44) 
Q. Pardon me - that you wrote a letter on July 16, subsequent 
to the telephone conversation of July 12? 
(Page 45) 
A. That ' s right . 
Q. And in that letter, you state that "the seller expects 
to close on July 31, 1980, as stated in the Contract." 
In fact, that's been your position and Mr . Link ' s position 
up until the date that you filed the Suit. You filly 
expected to close on the 31st until the date that you filed 
the Suit which was July 
A. No . On July 21, I told Mr. Link we were not closing. That 
Mr. Weizenbaum said he would not close it . 
(Page 56) 
Q. And the last thing that was said when he walked out of that 
office on July 21 of 1980 was, we expect to close on July 
31 , 1980 and you do whatever you can to get the money? 
A. Who said that? 
Q. Didn't Mr. Jones say that? 
A. I don't know ... I'm not here to quote- I don't know what . . . 
Q. Mrs. Draper, you were at the meeting. 
A. I just forget - Mr. We izenbaum was so upset and Mr . Jones 
was trying to pacify him, he was trying to pacify everybody 
to see what we could work out . 
( 2 0) 
(Page 58) 
Q. As far as you were concerned , when the meeting ended on July 
21, the impression left was: We expect to close on the 
31st just as we've said a ll a long , and as we told you in 
our Jul y 16 letter, and as we told you in our telephone 
conversations of July 10 and all of those conversat ions 
isn't that right? 
A. Raines Real Estate had a Contract that the seller had 
accepted to close on July 31, but Mr . Weizenbaum left me 
with the impression that he would not close. 
Q. That's not the question, Mrs . Draper . Is that what Raines, 
in effect, told him: "We still expect to close on the 
31st"? 
A. I don't remember anybody saying exactly, we 're going to 
close on the - the closing 
(Page 59) 
A. was set up for that. The papers were taken to Mr. Long 's 
office, but we had never received another communication 
from Mr. Weizenbaum, so our presumption was he would not 
close. 
Q. But as far as you were concerned, you were ready to close 
on the 31st? That 's what the date said in the Contract, 
that I S What , . , 
Q. I ' m go ing to ask it again: Was the impression at the end 
of the meeting when Mr. Weizenbaum walked out of the office 
that Ra ine s Real Estate and Mr . and Mrs. Link intend to 
close on July 31, 1980, as has been said all along? 
(21) 
(Page 60) 
A. My impression? Whose impression? 
Q. I ' m asking what the impression from the meeting was. It 
has to be your impression. 
A. My impression was that: No , we wil l not close . That Mr . 
Weizenbaum would not be at that meeting on July 31 to 
close, at the meet i ng set up , that he would not be there . 
That was my impression, that he · wasn't going to ever close. 
(Page 62 ) 
A. I got a telephone call at my office August the 4th. 
(Page 63) 
Q . 
A. 
Q. 
August the 4th? From Mark Long? 
From Lorraine Kapl an . 
All right, from Lorra ine Kaplan, and she was going to be 
a potential partner? 
A. That was a report - it was left with me a message . 
Q. Thi s was a few days after Jul y . 29 when you filed Suit? 
A. This was August 4. It was after the closing date . 
Q. Right, the 31st, but also after you filed Suit on the 29th? 
A. Yes . 
(Page 64) 
Q. In fact , even after the Suit was filed , Raines Real Estate, 
Incorporated, showed the property again , did they not? 
To Mr. Weizenbaum? 
A. Me? I did not . 
Q. Do you know whether Raines Real Estate, Incorporated showed 
the property again after the Suit was filed to Mr . Weizen-
(22) 
baum or anybody on his behalf? Dr. Yel liri or Mrs, Kaplan? 
A. I will tell you the - Mr. Ljnk's tenants showed the 
property. 
Q. And you were fully aware of that? 
A. No one from Raines could meet Mrs . Kapl an, who wanted to 
see the property, and we had about fifteen minutes notice 
is all , and so the tenant said she woul d l et her in. 
Q. And you had no objection? You pad no objection to them 
looking at the property and Mrs . Kap l an l ooking at the 
property again, did you? 
A. I don ' t know if she had seen it before. I .. . 
(Page 65) 
Q. What I'm trying to get at is you filed Suit on July 29 
and you were still showing the property on August 4 -
isn ' t that right? So you must have thought the Contract 
was still in effect, didn ' t you? 
A. I didn't have any idea what was going on. 
Q. Exactly. Exactly . But the fact is you had no qualms 
about Raines Real Estate, Incorporated showing Mr. Link' s 
property to Mrs . Kaplan and Mr. Weizenbaum - isn ' t that 
right? 
. A. I set the appointment up at a quarter to 5:00 and she was 
coming at 5:00, or something like that . I go t the notice, 
and I called Mr. Link a nd he told me where to get in touch 
with the tenant; and I set up the appointment, because I 
had the · impression that maybe Mr. Weizenbaum had found 
someone with the money. 
(23 ) 
Q. Right, and so you would go through with the Contract 
terms of a $45,000.00 purchase pr i ce, wouldn't you? 
A. I don't know. 
Q. Well, what were you go ing to do? You had to t hink there 
was a Contract there somewhere . 
(Page 66) 
A. As far as I was concerned at this point, it was in the 
hands of the attorneys . 
Q. But you were stil l wil ling to show the property? 
A. Mr . Link told us we could . We got permission to show it 
t o Mrs . Kaplan . 
Q. Oh, Mr. Link gave you that permi ssion? 
A. I asked him i f he could show it . I could not be found -
I fina lly found the tenant. 
Q. Isn' t it true that Mark Long subsequently contacted you -
when I say subsequently, sometime in the first part of 
August, I believe August 1 was a Friday and August was a 
Saturday, sometime in the following week, didn' t Mr . Long 
notify 
(Page 67) 
Q. you or Raines Rea l Es tate that Mr . Weizenbaum had f ound a 
p?.rtner? 
A. I believe I did have a telephone call - I do not have any 
notes on it. I believe I may have had a telephone call 
from Mr. Long saying tha t he might have found somebody 
that woul d invest with him. 
Q. And they were ready to c l ose t he Contract? 
(24) 
A. He didn ' t say they were ready to close the Contract . He 
said somebody who might invest with him and wanted to look 
at it. 
Q. What was the purpose of calling you, if all he was go ing to 
say was he might have somebody to . 
A. We l l, I guess he was trying to help his client to come up 
with money. 
Q. Okay, and you said "fine"? 
A. After I got the approval. 
TESTIMONY OF SPENCER WINFREY 
(Page 73) 
Q. Now, when was the first time you had a telephone conversa -
tion with him relating to this particular Contract? 
A. That - July 12. 
Q. All right, tell us about that , if you would? 
A. Well , as has been said before, it was on Saturday morning . 
We thought we had a meeting arranged with Larry and his wife, 
and we waited for a period and we were just having a cup of 
coffee waiting for them to show, and they didn ' t; and I 
didn ' t have any other appointments that day, so I was gett -
i~g ready to go home. Just before I did, they got a call 
from the secretary in the Blacksburg office saying that . 
there was a Mr . Weizenbaum and she just wanted 
(Page 74) 
A. to know what the time for Mr . Weizenbaum was, he was there 
and wanted to meet with us, or where the meeting was; and 
so I said well, I know about it . The meeting was supposed 
(2) ) 
to be here, but I' 11 be g l ad to talk with him. So I 
asked her to let him use the phone, and so we had a chat 
at that time. 
Q. All right, tell us about that conversation? 
A. Wel l, the normal po l itenesses and so forth, and we just 
tried to make some mention of - we were both on the other 
ends and not on a face to face conversation, and Mrs . 
Weizenbaum was supposed to be there at that time also but 
wasn 't with him in the Blacksburg office, just trying to 
again see who was where and so forth; and the real ~ist of 
the conversation was, the way it started out was "I can 't 
get the money for the Contract for the closing and there-
fore, I ' m out of the Contract and I want my $500 . 00 or my 
earnest money, good faith deposit back," and at that time 
I said, "Well, it's not up to us to give i t back. We have 
to hold it." He said, "Well, if you don't g ive it back, 
I ' m go ing to report you to the Real Estate Commission ." 
This is like the governing commission that controls the 
license and so forth of Real Estate people, and I said, 
well, all 
(Page 75) 
A. w~ can do, you know, is hold the earnest money until the 
buyer and the seller, if you all want to relinquish the 
Contract - that's not the right word - terminate the 
Contract , if you all agree to it, I will be glad to g i ve 
you the money back; but we, in ourselves , unless you all 
can agree , the purchaser and the seller, we can 't do any-
(2 6) 
thing with it. It ultimately ends up in something like 
this. The Judge of the Cour t would have to say where it 
goes. All we have to do i s just completely ho l d the money. 
We can ' t do a nything. So he sa i d , well , if you don ' t give 
it back, I ' m go ing to repor t you to the Real Estate 
Commission , and he said , in fact - l et ' s see - i n fact , 
I ' m going to see an attorney . in Roanoke and see what he 
says abou t i t ; and even i f he says I should go t hrough 
with the Contract, I' m st i ll going to turn you i n to the 
Real Estat e Commi ss i on . I said , wel l , I' ll be glad to 
try to negotiate something . I can ' t speak for the purchaser , 
but I hate to see anyt hing proceed to t hat degree. I'll be 
g l ad to see if we could no t get something nego t iated, you 
know , to meet your needs , to help you out if you can ' t get 
the cash, 
(Page 76) 
A. in order to close. If it ' s a time problem, maybe we can 
have it again , and nego tiate a closing extension or whatever . 
Q. Did he indicate to you t hat he was upset with the closing 
date a s being too premature? 
A. Yes , and that he couldn ' t get t he money by that date. 
Q. W~ll, what was your response to that? 
A. That that what was negot iated, and I had no independent 
right to change i t; but if he and the seller could, you 
know , agree to it , that sure would be fine with us; but in 
o t her words , I couldn ' t independently say "Hey , you know , 
i t ' s okay . " 
(27) 
Q. What did you tell him about the closing date? 
A. If there was any c hange, it woul d have to be negot i ated . I 
don't think I actually to l d him anything other than that; 
that if you want to change it, you ' l l have to negotiate it 
with the seller. 
Q. Did you indicate that was a possibility? 
A. Yes, definitely . 
Q. What wa s his reply? 
A. That he was going to see the attorney in Roanoke, and 
even if he told him to go through 
(Page 76) 
A. with it, he was still going to report us to the Real 
Estate Commission. 
Q. If you could negotiate a changed date, he st ill said he 
wa s go ing to report you to the Real Esta te Commission? 
A. Yes . To finish the conversation -
(Page 79) 
Q. I think so . Did Mr . Weizenbaum reiterate wha t he had told 
you on the telephone on the 12th at the 21st meeting? 
A. Yes , that is about just the g ist of it, except sayi ng i t 
many t imes; and every person, you know, saying - you know 
h9w the conversation among four people will go. That he 
could not ge t the money, would not be able to close . 
Q. What was your impression? 
A . . That was it. I mean, it was said three .or four times . 
I guess the meeting l asted . . 
(Page 81) 
(28) 
Q. Now, the ending of the second meeting, I say second meeting , 
ther e was a telephone conversation on July 12 - and then 
there was a meeting actual ly on July 21 . Now, at the end 
of that meeting wasn .' t it said , "Mr. Link expects to close 
on the 31st"? 
A. Steve, I don ' t remember, again , that phrase. 
Q. It could have been , but you're not sure? 
A. I ' m not saying that it wasn ' t. 
(Page 82) 
Q. Or words to that effect . In other words, was he not left 
with the impression that 
A. You ' re talking about everybody but him saying you're go ing 
to close? 
Q. No, no, I'm not saying that at all. What I ' m asking is 
was not the general impression "Mr. Link expects to close 
on the 31st"? 
A. The gener a l impression was "I can ' t c lose ." That ' s it . 
Q. At that time did Larry Weizenbaum say to you, " I will not 
close this transaction"? 
A. " I cannot." 
(Page 83) 
Q. "l cannot" ? 
A. And "I won ' t. " "I won't, " did come up. 
Q. And he said, "I cannot because I don't have the cash , " 
That was the reason, he didn't have the cash? 
A. I won ' t. I cannot. I don't have the money . I won't. 
Yes sir. 
(2 9) 
Q. All right , was Mr. Link at that meeting? 
(Page 84) 
A. No. 
Q. Was his attorney there? 
A. No. At this po i nt in time , we were just trying to find 
our exactl y , you know, what was going to happen; and since 
we couldn ' t on t he 12th get the direction as far as what 
are your intentions, this was the final time when the inten-
tions were clear - "We ' re not going to close, period. " So 
that was l ike the end of the meeting. That was the purpose 
of that meeting. 
Q. And at no time did he ever say to you , 11 I will not close 
thi s transaction under any c i rcumstances, or a t any time ." 
He never said that? 
A. Only "I could no t," or " I won' t ." 
TESTIMONY OF JAMES EARL LINK 
(Page 8 7) 
Q. Now, when is the first physical meeting you had with Larry 
Weizenbaum concer ning this Contract? 
A. On J uly 21. 
Q. Okay. Go forward, if you woul d , and tell the Jury what took 
pl ac e between you and Mr . Weizenbaum on the 21st? 
(Page 88) 
A. I had already been told by Raines that Mr. Weizenbaum had 
indicated he was not going through with the Contract . He 
a pproached me when I came in and said he was sorry, that 
he wasn ' t going through with the Contract, and he hoped I 
(30) 
A. understood. I told him that I had made some moves depend -
ing on the closing of the sale , and I would do whatever 
was necessary to protect my interest, and I hoped he under -
stood . 
Q. What was his reply to that? 
A. That was just about the conversation , and he left and went · 
across the street to Raines. 
Q. What was your impression of the Contract at that point? 
A. I took the man at his word, that he wasn 't going to close. 
(Page 89) 
Q. Were you contacted later by Raines Rea l Estate, after the 
21st or the same day , later in the afternoon? 
A. Either that afternoon or the next morning. 
Q. And what did they do? 
A. They had the same opinion I had , that he was not planning 
to close the purchase. 
Q. So on July 29, you decided to bring Suit? 
A. Yes sir. 
(Page 92) 
Q. Al l right, after July the 21st, what did you do as far as 
this transaction was concerned? 
A. Jµly the 21st, both from my contact with Mr . Weizenbaum 
and Raines - what Raines related to me - that the purchase 
was dead . It was not going to happen, but I still thought 
Mr. Weizenbaum may have second thoughts and gave him another 
week to make contact a nd heard nothing, so we fi led t he 
Suit. 
(31) 
(Page 94) 
Q. After July 21, when you learned that the Contract wasn't 
going through, what did you do after that? 
A. Of course, on the 29th we fi l ed Suit. 
(Page 95) 
A. and then I contacted a friend who had expressed interest 
in going partners in real estate; and we looked at the 
property and I made him an offer to sel l him partnershi p, 
and eventually that fell through; and there was another 
friend that expressed the same thing , a.nd I tried this 
same partnership with him. 
Q. Now, which property is this you are talking about? 
A. This was the Duplex plus some other properties . 
Q. Including the Duplex that Mr. Weizenbaum was goine to 
purchase? 
A. Yes sir. 
(Page 101) 
Q. Mr. Link, if the Contract had closed on August 8, you 
wouldn ' t have l ost $470 . 00 a month in rent for a total 
of some - over $20,000.00? You wouldn't have had to use 
that money to pay off a second mortgage on the Duplex, 
and you wouldn ' t have had any problems with the Con tract 
on the garage on your home - isn't that right? 
A. That' s right. 
(Page 102) 
(32) 
Q. Al l right , now before he left your office, I believe your 
last comment was ·- as you said before - was that you 
expected to close on July 31, 1980? 
A. I don 1 t think I said that. 
Q. Mr . Link, do you remember that we 
(Page 103) 
Q. tried this in the District Court earlier? 
A. Yes , I remember . 
Q. Al l right, do you remember testifying then? 
A. Yes. 
Q. And you remember you were under oath at that time? 
A. Yes. 
Q. And I 1m sure you told the truth at that time? 
A. I sure did . 
Q. As you are now . Now , do you recall saying in the District 
Court that you told him that you expected to close on the 
31st? 
A. No, I don 1 t remember that . 
Q. So if I tol'd you that I have that written down in quotes 
as that is what you sa i d in the District Court, would you 
refuse that or are you just not sure? 
A. · I. would believe you. 
(Page 104) 
Q. Did you think that the Contract was breached, anticipato-
r ily repudiated, on July 21? 
A. I certainly did. 
Q. You certainly did, and yet, nevertheless, what you did 
(33) 
you testified in answer to Mr . Beller's question : "You 
thought that Larry might have second thoughts and you 
decided to give him another week" ? 
A. Yes. 
Q. So there was still a Contract? 
A. No , there was not a Contract . 
Q. There was no Contract, but you were going to give him 
another week? How were you going to close, if there was 
no Contract? 
A. If he had of come in wi th the cash and said let's close, I 
would have closed - been happy to . 
MOTIONS BY DEFENDANTS AND COURT'S RULINGS 
(Page 109) 
If your Honor please, I'm going to make a Motion to strike the 
Plaint iff ' s evidence, both Plaintiff's evidence, and enter a 
Summary Judgment 
(Page 110) 
on behalf of the Defendants, the We i zenbaums, for many reasons. 
(Page 112) 
I'l l take your Mot ion under advi sement. 
TESTIMONY OF MARCUS LONG , JR . 
(Page 126) 
Q. You are Mark Long? 
A. Yes sir . 
Q. What do you do? 
A. I'm an attorney in Blacksburg. 
Q. And in your capacity as an attorney, do you know Larry and 
(34) 
Freya Weizenbaum? 
A. Yes, I do. 
Q. You have not been in here for the testimony, but did you 
have contact with Larry and Freya Weizenbaum concerning 
Duplexes to be purchased by them and sold by Mr . Link 
through Raines Real Estate? 
A. Yes, I did. Mr. Weizenbaum contacted me to represent him 
at a closing of the Duplex, which I believe the Duplex was 
in Christiansburg, and I reviewed the Contract and began my 
title work. 
(Page 127) 
Q. All right, did the Contract ever close? 
A. No, it didn't. 
Q. Had he discussed with you any problems with the closing of 
.the Contract? 
A. Yes, he was having some difficulty obtaining financing. We 
did discu ss that , and he was looking for several alternatives. 
I believe one was a trust fund that he is a beneficiary of 
in Philadelphia, another was First Federal of Roanoke, and 
then he was also seeking to find a partner to go in on the 
purchase with him to assist in the financing. 
Q. L~t me ask you about the partner - are you aware whether or 
not he ever found a partner? 
A. He talked to a couple of people and he did ask me t o prepare 
a partnership agreement, and I think the final people were 
the Kaplans, people by the name of Kaplan. I never did 
prepare the partnership a greement, due to the fact that 
(35) 
this suit was filed. 
Q. So this partnership agreement was requested to be prepared 
after this Suit was filed - is that what you recal l? 
A. Yes, after the Suit was filed . It was in August. 
(Page 128) 
Q. And did you subsequently have any discussions with Mr . 
Link or Raines Real Estate or their attorney? 
A. Well, after he asked me to prepare the partnership agree -
ment, I did talk with Mr. Beller one day in the Clerk's 
Office and I inquired as to whether the transact i on could 
close; and I was informed that the transaction would not 
clo.se, and that under no circumstance would Mr . Link sell 
to Larry Weizenbaum. 
Q. And that was told to you .. . 
A. By Mr. Beller. 
TESTIMONY OF LAWRENCE WEIZENBAUM 
'(Page 135) 
Q. Did you look for other ways to get the cash to close; for 
example, other partners? 
A. I did, yes sir. 
Q. Who were some of the people you contacted? 
A. Dr. Yellin . 
Q. Dr. Yellin? 
A. There were several people , whose names slip my mind. 
There was an insurance broker in Blacksburg . Also, Mr. and 
Mrs . Kaplan . 
Q. This is Mrs. Kaplan over here? 
(36) 
A. Right. 
Q. Do you recall when you discussed this matter with Dr . · 
Yell in? 
A. It was on the - actually it was the, I believe it was 
either the 27th of September, it was on a Friday, the 
last Friday of September - of July I believe it was 
about July the 27th. I'm not sure of the date, and he 
was going out of town that part.icular Friday, and he told 
me to - he set up an 
(Page 136) 
A. appointment with me on Monday of that - which was the 
29th, I believe - Monday or Tuesday was the 29th. 
Q. All right, and did he look a t the property on the 29th? 
A. He did. We went to Raines Real Estate. 
Q. And did somebody from Raines show you the property? 
A. Yes. Mr . Swain, he ' s a broker there . 
Q. Is his name Bob Swain? 
A. Bob Swain. 
Q. And he showed you the property on July 29? 
A. That's right. 
Q. Did you have further contact with Raines Real Estate con-
c~rning a possibl e partnership with Mr. and Mrs . Kaplan? 
A. Yes, I did. 
Q. And do you recall about when that was? 
A. That was approximately the 29th of September. I spoke to .. 
Q. September? 
A. Of July. I spoke to Lucy Draper. 
(37) 
(Page 124) 
Q. 
A. 
And was an appointment eventua l ly set up to show the 
property to the Kaplans? 
Right. I explained that I had several people that were 
i n t eres t ed and she sa i d that s he would make hersel f avail-
abl e, just to g ive her notice; and if she wasn 't there, 
someone else would show me the property . 
Q. All right , was an appointment set up? 
A. There was an appointment. There was an appointment, I 
think it was Wednesday, August 8, I believe. Or was it 
August 6? I'm not sure of the date . 
Q. Al l right , did you go out to the Dupl ex? 
A. We did . It was schedul ed for 7:00 o'clock. 
Q. Did anyone from Raines Real Estate appear? 
A. Mr. Swain said that if Lucy wasn ' t available, he surely 
would be there, but no one showed up . 
Q. But in any event, the appointment had been set up? 
A. I t had been set up . 
(Page 146) 
Q. Now Larry, would you please read from Plaintiff ' s Exhibit 
2 , the second sentence in paragraph 9 starting wi th: " If 
either Se l ler or Pure has er . " ? 
A. "If either Seller or Purchaser defaults under this Contract 
of Purchase, such defaul ting party shall be liable for the 
cash fee of REALTOR and any expenses incurred by the non -
defaul ting party, including attorney's fees, in ·connection 
with this transaction and the enforcement of such Contract. 
(3 8 ) 
(Page 147) 
A. alr eady been read by the Plaintiff. Could you identify 
this document , please? Just go ahead and tell the 
Court what it is. 
A. It ' s the statement 
Q. It ' s the statement f or my services - is it not? 
A. Right, that's right. 
Q. And does that fairly relflect the services that I've 
rendered on your behalf? 
A. Yes, it does . 
(Page 148) 
Q. Mr. Weizenbaum, did we have an agreement as to the 
attorney ' s fees in this matter? 
A. Yes , we did. 
Q. And what was the agreement? 
A. $45.00 an hour. 
Q. For all services rendered? 
A. Yes sir. 
(Page 149) 
Q. Now, how long have I been representing you on this matter? 
A. Close to a year. 
Q. Ail right, since - what's the first date on there? 
A. The 21st of August. 
Q. And this isn't the first trial we've been in, is it ? 
A. No, it isn't . 
Q. Okay, so we've tried another case, and various other 
research and wha t-not? 
(J 9) 
A. Yes . 
Q. All right, what i s the total hours and the total fee on 
the statement? 
A. $1, 683. 00 
Q. And how many hours of work have I performed? 
A. 37.4 hours at $45 .00 an hour . 
Q. All right, do you have any objection to that statement? 
A. No, I don't. 
(Page 156) 
Q. Now, you testified that you attempted to get some partners? 
A. Yes sir. 
Q. To go in with you on this deal. When did you try to do 
this ? 
A. I was trying to do that throughou t the course of the month 
of Jul y . 
Q. You ' ve brought a young l ady to testify here that you said 
went out and looked at the property? 
A. Yes sir. 
Q. When did you approach her? 
A. I ' m not sure of t he exact date . It was the early part of 
August , I believe. 
Q. After the Suit was filed, was it not? 
A. Yes sir . 
Q. This meeting you said was set up t o have this property 
viewed by your prospective partners, who set that meeting 
up? 
A. Bob Swain. 
Q. At whose request 
A. My request. 
(Page 157) 
(4 0) 
Q. 
A. 
Did you ever have any contact with Lucy Draner? 
Yes, I did. 
A. I told her that there were several people interested. At 
that time, I knew that - up until the end of July - I knew 
that there were several people and Mr. and Mrs. Kaplan 
being one of them. 
Q. When did you contact Bob Swain about this meeting to view 
the property - when did you contact him about this meet ing, 
before or after the Suit was filed? 
A. I believe it was after the Suit was filed. 
(Page 158) 
Q. All right, and you have heard Mrs . Draper's testimony that 
from her business records your call was a demand that they 
show the property? Did you demand to see the property? 
A. No sir. 
Q. So you deny that you called them up and demanded to see 
the property? 
A. It was a request. 
Q. Do you remember what was said? 
A. I requested to see the property and they were very nice about 
it. They said they would oblige me in any way possible . 
(Page 161) 
Q. One more question, Larry. At the 
(Page 162) 
(41) 
Q. end· of this whole thing on July 31 , what was the last 
thing that was said to you as you wal ked out of Raines' 
office in Christiansburg, as fa r as the .closing was con-
cerned? 
A. Wel l , Joe Jones was there, the Broker, and he said at 
that po i nt, I think Larry · is going to do everything in 
his power to make sure he has the money the 31st. 
TESTIMONY OF LORRAINE KAPLAN 
(Page 164) 
Q. · State your name, please? 
A. Lorraine Kaplan. 
Q. Do you know Larry and Freya Weizenbaum? 
A. Yes , I was their teacher in Sunday School . 
Q. All right, you have been here throughout t he trial. Tell 
me what you first knew about the property in question and 
how you were approached by them? 
A . Larry Weizenbaum approached - I was walking down the 
street to my job, and I saw Larry walking down the street 
toward me and he stopped to talk to me about this property. 
Q . Do you recall when this was? 
(Page 165) 
A . This was August 1, because I was responsible for putting 
away the equipment, and I know that that was the date . He 
seemed very distraught , kind of upset, and so I talked to 
him a little longer than I would normally ta lk to somebody 
on my way to work; and he told me about the property and 
the problem that he was having r a i s ing the additional cash, 
.·. · 
(42 ) 
and I suggested that he come over and talk to my husband 
and myself a t home in the ev ening. 
Q. Did he still want t he property at the t i me? 
A. Yes, he did. I a l so requested from him that he bring 
along the papers, the listing papers, and any other rele -
vant information. 
Q. Did he do that? 
A. He didn 't come Friday evening , as I suggested , but he did 
show up wi th t he papers over t he week-end. 
Q. And after he did that, did you want t o l ook at the property? 
A. Yes. We asked to look at the property, and my husband 
went along with me . We waited f or the Real Estate Agent 
to show and there wasn't anyone there . 
Q. Had an appointment been set up to show the property? 
(Page 166) 
A. I didn't make the appointment , but I was to ld that the 
appointment had been made . 
Q. Did you subsequently contact Raines Real Estate after this? 
A. I called ·the Christiansburg office, and I was told Mrs. 
Draper was out of town; bu t I ·talked with Spencer Wi nfrey , 
and he said he would get back to me about the property. He 
really couldn't tell me anything at that point , and he 
told me afterward , the next day , tha t the property had been 
sold, as far as he knew the property had been so l d, and 
it was no longer avail able . 
(43) 
MOTIONS BY DEFENDANTS AND COURT'S RULINGS 
(Page 173) 
Let the Record show that Counsel for the Defendants renews the 
Motion to Strike, at the end of the Plaintiffs' Rebuttal 
evidence, which the Judge said he was going to take under 
advisement, on the same grounds as stated in the Original Motion· 
to Strike. 
(Page 175) 
BY MR. ROSENTHAL: 
Your Honor, previously, I had made a Motion to Strike the 
Plaintiffs' evidence, and I made the same Motion after the 
close of the Defendants' evidence, and I will renew the Motion. 
I would also ask that the verdict be set aside, as completely 
contrary to the l aw and evidence . 
. (Page 176) 
I believe I stated before I would take the Motions under advise -
ment, and I will take these Mot ions under advisement and study 
the law, and notify you in due course. 
BY MR. ROSENTHAL: 
Let the Record reflect that this Motion was made at the close 
of the evidence and after the Jury went out. The Motion is 
that Freya Weizenbaum be stricken as a Defendant in all cases 
because there is absolutely no evidence at all that she antici -
pa torily reputed the Contract or breached the Contract in any 
way, shape or form . 
(Page 177 ) 
I will take that Motion under advisement. 
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VIRGINIA: 
IN. THE CIRCUIT COURT OF MONTGOMEHY COUNTY 
Kl-"\INES REJ\L ESTl\TE I INC. I 
a Virginia corporation, 
Plaintiff 
v. 
LAWRENCE M. WEIZENBAUM , et al , 
Defendants 
JA.t'1ES E . LINK , et al , 
Plaintiffs 
v . 
LAWRENCE M. WEIZENBAUM, et al , 
Defendants 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) MOTION TO SET ASIDE VERDICT 
) OR AWARD A NEW TRIAL 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Corne now the defendants , Lawre~ce M. Weizenbaum ~~d Freya A. 
Weizenbaum , by counsel , and respect f ully move that the court sa t 
aside the verdict of the jury in favor of the plaintiffs and 
enter final judgment for the defendants , or in the alternative , 
award a n ew trial, and f or their grounds therefore state as 
follO'-'/S : 
(1) The verdic t of the jury was contrary to the law and 
evidence in this case and was without evidence to support it. 
(2) The court erred in failing to sustain defendants ' 
motion to s trike plaintiffs ' evidence at the conclusion of 
plaint if fs ' case. 
J£iJO & 
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(1!) The plaintiffs, as C1 1;1.:.tttcr ot 1<.Hv , Ln:)ached th~ \:c1n -· 
troc t i.n (iuost ion, an cl it was error to .::i. l. low · the case to be 
decided by the jury . 
~ (5) The plaintiffs ' own evidence show~d that , e~en ass~i~~ 
in<] that ehc clefcnJants breached the contract , which the defen -
, . 
d.::int:s .ucny , t he plaintiffs would have:; had no damages had ti1 c:' .~' 
not .cefus12c.1 to close o n thr:~ contJ~act after bein(J advis.e C! that. 
the defendants were ready , ·willing and able to close on th~ 
/. 
con t r act , .::ind tl:us any awo.:r.U. of damc..98s in this case is c o1;1 -
pletely contrary to the law an~ e vide nce and without any evi -
clence to support it: , based upon u-,e plaintiffs' own 11:-icon t r.:i.-
d .i. ctC!d testimony . 
( G) 'I'he verdict ago.inst Freya ,\ . We i zenbau.11 is con~rai:~· 
to thG law c:rnd evidence .:me wi ~!:out evidence to sup port it 
since::: a :Os o lu tely no e vidence w..:s i_)..resc;;n t cd that she breacr,c<~ 
tho contract in any manner.* 
WI-iEl<EFOH.E , the def c ndants , by counsel , move tha t t.:1c c o 1.H ;. 
sc t aside the jury verdict anO. enter £ i n al j udg;71er, t . for li0 f \:: .. -
dants , or in the a lternative, awClrd a new tr i c:1l , a nd yo1.;r d.:=fc: . 
cian ts , by counsel , respectfully rcc1 1.1 r:::s·c. the:. t tr1i:::y be al.lowed L, . 
argue orc...LJ.y thG b.:.<ses for tlwse moti ons including the abov(~ 
grounds, a nd adJi t iona l grounJs to be stated during oral ~rg u -
mcnt . 
. -
Ll\\1ll(i~NCE Jl1 . 1.\1El ZENGAUM 
FREYA A. WEI ZENBAUM 
By : _j{Jifu1 ~!. jJ_._&~)/ff__!iL_ __ 
· ~~ O~ Counsel 
----· Paragraph 7 of t his p l eadin~ de l eted . 
. ., ;t (46) 
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C HRIS TIAN SBURG , VIRGINIA H-07J 
July 8 , 1981 
Mr. Charles R. Bel l er, III · 
Mullen & Beller 
Attorneys at Law , Inc. 
P. 0. Box 845 
Christiansburg , Virg inia 24073 
Mr . Stephen D. Rosenthal 
Jebo & Rosenthal 
At t orneys at Law 
P . 0. Box 1089 
Radford , Virginia 24141 
COUN TI ES: 
Carroll 
n ovd 
Grav a.on 
Mnnlcom~ry 
Pulukl 
Wythe 
CITIES: 
Gola• 
Radford 
Re : James E. Link, et a l v. Lawrence M. W~izenbaum , et al 
and 
Raines Rea l Estate , Inc., etc . v . Lawrence M. 
Weizenbaum, e t al 
Dear Pete and Steve : 
I have gone over the transcript of the record in the 
above two cases a nd consid e red the applicable law, and wo~ld 
overrule Steve 1 s motions and upho l d the jury verdicts , with the 
exception of the verdicts aga ins t Mrs. Weizenbaum sincethere 
w.~ rio evidence that she ever repudYai:eotfi.e contract of sale . 
I think that it was a jury question as to any 
anticipatory r epudiation of the contract by Mr . Weizenbaum, 
and tha t the ju~y was correctly instructed as t o anticipatory 
r epud i atio n to .apply to the evidence in the case . · 
.... .. 
Mr . Beller 
Mr . Rosenthal 
Page 2 
July 8, 1981 
(I+ 7) 
In r eference t o damages, the jury found in favor 
of the plaintiff, Link, in the sum of $4,200, and the testimony 
that they heard was that he would realize a profit of $4 , 200 
if the sale had been consumma t ed . (See Page 91 of the . tran script~.) 
. If you gen tlemen will get together and prepare sketches 
of the orders in these two casesi saving exc ep tions, I would 
appreciate it. 
With kindest personal regards, I remain 
Very truly yours, 
\~--
Kenneth I . Devore 
KID : lhc 
·cc : Mr . John B. Myers , Jr. , Clerk 
' 
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The Honorable ~enneth I. Devore, Judge 
Circuit Court of Montgomery County 
Christiansburg , Virginia 24073 
Re : (1) 
( 2) 
Raines Real Estate , Inc . v . Weizenbaum , et al 
Link , et al v . Weizenbaurn, et al 
Dear Judge Devore : 
In your opinion dated July 8, 1981, you ruled that the 
jury verd ict against Mrs . Weizenbaum could not be upheld since 
there was no evidence that she ever repudiated the contract of 
sale. Thereafter , Mr. Bel ler and I had a hearing before you 
during which I reques ted time to research and file a memorandum 
of law on a particular issue that has arisen since the j~ry 
verdict as against Mrs . Weizenbaum has been set aside . This 
issue is whether there c ould be an anticipatory repudiation of 
the real es tate contract at all once it has been determined that 
t here were two obligors, i.e ., Mr. Weizenbaum and Mr s. Weizenbaum , 
and yet one of those obligors had done nothing to breach the con -
tract. In essence , the real estate contract by necessity had to 
be continuing and in full force and effect at the time suit was 
filed on July 29 , 1980 , since not all defendants had antjcipa-
t ori l y breached the contract . 
The court agreed that this was an issue that ought to be 
heard, and t he court kindly allowed me time to present a memo-
randum. 
Succinctly stated, we submit that there canno t be an 
anticipatory breach of a contract where only one of the joint 
obligors to a contract indicate s his refusal to perform . Al-
though there is no case authority directly on point , the general 
principles relating to anticipatory breach and to joint contracts 
support this positi on . 
It cannot Qe disputed that the contract involved in this 
case is a joint contract. Both Mr. Weiz e nbaum and. Mrs. Weizenbaum 
agreed to be jointly bound for the performance of the entire con -
tract. Stated another way , the joint obligors each t ook u pon 
t hemse lves performance of the entire contract . The legal dutie s 
that arise with ·respect to each obli9or under a joint contract 
are sta ted in Houston v. l3a nc , 170. Va. 378 , 1 9 6 S . E . 657 (1938) . 
In Houston , the cour t held that each person bound by a joint 
Judge Devore 
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promise was bound for the whole per formance of the contract . 
Each party t ook upon himself the liability to pay the entire 
amount specified by the contract regardless of the pe rform-
ance of the other obligor . 
This principle has been stated by many authorities , and 
one sµch authority phrases the legal r e lationship as follows : 
It is an incident of every joint contract that 
all contrac tors are bound to · its performance. 
Each and every one of the contractors stipulates 
that the contract shall be performed by all . 
The y become sureties fo r one another for the 
performance of the thing contracted to be done . 
17 l\m . Jur . 2d, Contracts §300 (1964) at p . 720. 
As is clearly s tated in the above- cited law, the r e simpl y 
cannot be an anticipatory breach of a joint contract unless 
bo th of the joint obligors announce their intentions not to 
perform t he contract. Even though one of the joint parties 
may announce that he will not perform , th is in no way touches 
upon wheth e r t he other obliger will perform . The other obli-
ger remains bound by his promise to perform the entire con-
tract, and thus there cannot be any finding t hat there has 
been an anticipatory breach . 
Applying the law to the instant case , the jury has ruled 
t ha t Mr . Weizenbaum d id announce his intention not to perform 
the contract . Were the contract involved in this case not a 
joint contrac t , then there would be no question that there was 
an anticipatory repud iation of the contract . However , thi s wa s 
a j oint contract , and the court has ruled , based upo n the evi -
dence , that Mrs . Weizenbaum did not in any way do anything to 
breach the contract . 
Thus , regardless of what Mr. Weizenbaum may have done or 
s a id, Mr s . Weizenbaum remained bound by her promise to perform ' 
the entire contrac t , since t his is t he l ega l d uty t hat is im-
posed upon her· as a j oint obliger . Since Mrs. Weizenbaum was 
bound by law to perform the e ntire contract, this duty was 
still upon her at th e time the p l a intiffs filed sui t prior to 
the date of performance. Thu s the contract wa s still open and 
continuing when the plaintif~s filed suit. 
In order for the re to have been an anticipatory repudia -
tion of this contract, t hen , both of the joint obligors would 
have had to have announ~ed their inte ntions not to perform the 
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contract . The mere announcement by one of the joint obligors 
that he will not perform the contract in no way affects the 
legal duties imposed upon the other joint obliger who does 
not renounce the cont ract. 
Further support for this position can be found in General 
American Tank Car Corp. v. Goree , 296 F . 32 (4th Cir. 1924), 
where it is stated: 
No right of ac tion arises from repudiation before 
maturity of a unilateral contract, nor for repudia-
tion o f an independent promise in a bilateral con-
tract. 
This rule of law is also cited by Williston on Contracts , 
§1326 (3rd ed . 1968) at p. 150. Of course , the contract at 
issue was a bilateral contract . Applying this rule of law 
with the law previous l y stated, the obligation of each of the 
joint obligors in the instant case was an independent promise. 
Each joint obliger promised to qe bound for the whole perform-
ance of the contract . Therefore , there can be no right of 
action for anticipatory breach since Mrs . . Weizenbaum's inde-
pendent promise to perform the whole contract remained in 
full force and effect. The only cause of action that would 
exist woul d be for a breach of contract following a failure 
by both parties to perform at the time the contract had 
ma tured. Of course , when the contract matures , and the per-
formance is not then forthcoming , then obviously both parties 
would have been liable for breach. But t his would be a breach 
after the time performance was due, not before. 
However, in order for there to have bee n an anticipatory 
breach of the contract, both parties must have repudiated their 
independent promises , wh ich did not happen . Even after Mr . 
Weizenbaum announced his intention not to perform (according 
to the jury verdict), Mrs . Weizenbaum was still required to 
go ~hrough with the contract because of her independent prom-
ise to do so. 
Even more important , all of the above law fits s q uarely 
within the definition of antic i patory repudiat i on . The is sue 
of anticipatory repudiation and its d e finition has been briefed 
before , but a short statement of the definition is necessary 
for the purposes of this argument. 
A higher standard is imposed for find ing that there has 
been an anticipatory breach of contract than is applicable in 
the case of a present breach of contract. Be fore there can be 
Judge Devore 
Page 4 
August 7 , 19 81 
(51) 
' 
an anticipatory br each of contract , there must be a positive , 
unconditional and unequivocal refusal to perform the contra ct. 
City of Fairfax , Virginia v . Wash ing ton Metro, e t c. , 582 F . 2d 
1321 (4th Cir . 1978). The refusal to perform must b e clear to 
sustain a claim for anticipatory breach. 
Precisely what is lacking in this case is a definite and 
uneq uivocal refusal to per f orm the c ontract . On ly one of the 
obligors announced an intention no t to pe r f orm the contract . 
The other obliger , Mrs. Weizenbauin , made no s uch indication 
r egar d ing her unwillingness to perform . As s tated previ ously, 
Mrs. Weiz e nba um 's duty to pe rform pertained to the entire con-
tract , and thus , absent her repudiation , there was simply no 
anticipa tory breach. 
.. ,. 
Again, the only way that there could have been an antici-
patory breach in this case is if both of the joint obligors had 
repudiated the contract . Without repud iation by both obligors , 
there i s no pos itive and unequivoca l refusal to perform the entire 
contract . The reason is that the r e were two obligors who 
promised t o perform "the contract ." Whe r e only one obliger 
announced an intent ion not to per form , this was not a breach 
of "the contract"--i. e. , t h e e ntire contract or the contract 
as a whole --because the other obliger was s till bound to per-
fo r m the entire contract . 
Although no case law d i rect ly on po i nt has been found , the 
case of CCE Federa l Credit Union v . Chesser , 1 50 Ga . App . 33 4 , 
258 S . E . 2d 2 (1979) , strongly supports the arguments being 
made in this memorandum . 
Chesse r involved a l oan made by the defendant credit union 
to the plaint i ff . The loan had been guaranteed by a co- maker 
who renounced her signature as co- maker short ly af t er the cred i t 
unio n had is sued payment t o t he p l a i ntiff . Based upon the co-
maker ' s renunciation , t he c r ed it union stopped payment on the 
che9ks it had issued t o the p l a intiff, and attempt ed to rescind 
t he contract. The p l aint i ff_ then sued for breach o f contract . 
The c o urt found that the renunciat i on of the co-maker c on -
stituted an anticipat ory breach of her position as a surety . 
However , this breach did not relieve the credit union of its 
obligation to lend money to the plaintiff . The breach by the 
co- make r d i d not justi fy a rescission of the contract, and the 
parties remained liable on the contr act . 
' ., 
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Al though there are obvious distinctions between the facts 
of Chesser and the facts of the instant case, the reasoning is 
virtually identical. The court first noted the general proposi -
tion that there can be an an ticipatory repudiation of a bilateral 
contract when an obliger absolute l y refuses to perform and re- . 
pudiates t he contract prio r to the time of performance. In 
such a case, the innocent party has several remedies, one of 
which is to rescind the contract altogether and recover the 
value of any performance he has rendered . 
The court then distinguished such general law from the 
facts in Chesser. In Chesser, the contract was not only bi -
lateral, but also contained joint and several promises by the 
plaintiff and the co-maker to pay under the terms of the con-
tract. Thus the credit union could look to the p l aintiff or 
to the co- maker or to both for payment. According to the 
court, it appears that the credit union released the co-maker 
upon the co-maker's repudiation, but the court also notes that 
the credit union could have held t he co- maker to the co - maker's 
obligation under the contract . ·Whether the co-maker was in 
fact rel eased by the credit union is not the issue in this 
case, however, since the question is whether the credit union 
had the right to rescind the entire contract merely upon the 
anticipatory repudiation of the co-maker. 
The court found that, even after the anticipatory repudia-
tion of the co-maker, and because there were jo int obligors , 
"the re was still in existence a valid, enforceable and unre -
pudiated contract existing between the appellan t [credit union] 
and appellee [plaintiff]." Chesser~ 258 S.E.2d at p. 5. 
The court further stated that the anticipatory repudiation 
by the co-maker could not be imputed to the other joint obliger, 
the plaintiff. As succinctly stated by the court: 
The appellant [credit union] was not authorized to 
rescind its separate and independen t contract with 
appellee [plaintiff] because of the co-maker ' s re-
pudiation. 
Chesser, 258 S.E . 2d at p. 5 . 
The Chesser case ties together all of the arguments made 
pre viou s ly in this memorandum. First, where t here are joint 
obligors under a joint contract, each obligor by law is bound 
for the whole performance of the contract . Each joint obligor 
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is a surety for every other joint obligor for the performance 
of the contract. Thus in Chesser , the potential anticipatory 
repud i ation by the c o - maker was not a breach of the contract 
that would permit the credit union to re scind the entire con-
tract , since the p l aintiff - maker had not also repud i a t ed the 
con tract herself . 
Secondly , Chesser specifically confirms the proposition 
cited i n Goree , 296 F . 32 (4th Ci r . 1 924 ), that no r i ght of 
action ar i ses for repudiation of an indepe nde n t promise in 
a bilateral contract . Thi s i s preci sely what the court in 
Chesser stated when i t said that the credit union cou l d not 
rescind its independent contract with the p l aintiff sole l y 
because of the co - maker ' s repudiation. Note particularly that 
pri or to making thi s ruling, the court specifically stated t hat 
the contract was not only bi l ateral, but also consisted of 
i ndependent promises. 
Finally , Chesser supports the propo~;ition that in o r der 
fo r there t o be an anticipa tory repudiation of a contract , 
there must be a pos i tive and unequi vocal refusal to perform 
the entire contract . Un l ess al l joint obligors repud i ate the 
contract, there simpl y cannot be a r epudia tion of the entire 
contract. This is necessari l y so since each joint obliger is 
indiv idual l y l i able for the entire performance of the contract . 
In the instant case , it cannot be said that Mr . Weizenbaum 
anticipator ily r epudiated the contract . He may have done those 
things which would cons t itute an anticipatory r epudiation if he 
were the only obligor i n the contract , and the j ury found that he 
did do thos e things . However , he did not anticipatorily repudiate 
the entire contract , s ince the entire contract can only be re-
pudiated if both joint obligors do so. In the Chesser context, Mr. 
Weizenbaum is the co-maker who renounced and Mrs . Weizenbaum i s in 
t h e position of Chesser's p l aintif f . The plaintiffs in the present 
case are in the position of the credit union in Chesser . As 
Chesser ho l ds , t he instant contract r e mained in effect despite the 
refusal to perform by one joint obl i ger (Mr . Weize nbaum) , who is , 
in effect , a surety for the performance of the other obl i gor (Mrs. 
Weizenbaum ). Because the contract r emained in effect , i t is impos -
sibl~ to find tha~ there was an anticipatory breach of the ent ire 
c ontract. This is precisely the holding in Chesser . 
A simpl e hypothetical will serve to show how an announced 
inte ntion not to perform a contract by one of severa l obligors · 
is insufficient to allow a finding that the entire contract wa s 
anticipatorily ~epudiated. 
Suppose that the facts are ide ntical to the insta nt case , 
except tha t there were ten obligors on the c ontract . o nly one 
of the ten obligors announces his intention not to perform . 
. ) . 
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Certainly this one r enunc i a tion cannot be i mputed to the other 
n i ne obligors , none of whom have repud i ated . The obligee knows 
that the non- repudiating obligors are all bound by the contract , 
because otherwise there wou l d be no r eason for having the o ther 
obligors on the contract in the fir s t p lac~ . 
The obligee does not c a r e who pays the consideration unde r 
t he contract , or how many pay the conside ration . The obligee ' s 
onl y concern is that the consideration is in fact p a i d . The 
mere fact t hat one obligor says that he will not pay in no way 
affects the right of the obl i gee to be ful ly paid by the r emain-
ing obligors. 
Thus the contract must r emain in effect to g ive the non -
breaching obligors the o pportunity t o close the contrac t since 
they have done nothing wrong . 
The point is that the obligee's rights are no t affected 
i n any manner by the mere r e nunciation of one of severa l join t 
obligor s . Note also that the breaching obligor does not get 
off scott- fr ee . Either the breaching obligor will change his 
mind and go through wi th the contract , or the nine r emaining 
obligors will clo se the contract a nd will t hen have the right 
to seek contributi on from the breaching obligor. 
No ma t ter how i t is viewed, the obligee r ece i ves his con-
s i deration and his rights are not af fected . 
The hypothetical i s virtually i dentical to the ins tant 
case , the only difference being the number of obligors. Bu t 
as long as there is more than one obligor , the exact number is 
irrelevant . Wha t i s relevant is that we are talking about joint 
obligors and the fact that each obligor is i ndiv i dually liabl e 
for the entire performan ce of the entire contract. Thus the 
breach by only o ne of several joint obligors cannot be an a nti -
cipatory repud i ation of the entire contract. 
Since there were two joint obl i gors in the present case , 
and since only o ne of them breached , the contract c ould not 
have been anticipa t orily repudiated . 
Based upon the foregoing , we submit t hat the jury ' s ver - · 
diet must be set a side and judgme nt entered for the defendants , 
since the contract was not and could not have bee n anticipa -
tori l y repudiated on J uly 29 , 1980 , when the plaint i ffs f i led 
their suit s, which was prior to the date of performance. 
• • '.I'. 
Judge Devore 
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We sincere l y app r e ciate the court' s indulge nce in this 
matter, and thank the court for allowing us to submit this 
memorand um . We would be happy to argue orally the issue s 
r a i sed herein after pla intiffs ' counsel has responded to 
this memorandum . 
Sincerely, 
JEBO & ROSENTHAL 
Stephen D. Rose nthal 
SDR/pw 
cc : Charles R. Beller , III, Esquire 
be: Mr . Lawrence M. Wei z e nbaum 
' I 
.. 
(56) 
::YJULLEN & BEL LER 
df.ttowc.y:, at .f!.aw, !fnc. 
CHRl5TiAN5UURC, VIRGIN IA 24073 
;)AVID W. MULLtN 
Crll'\K ... E~ R.. OC.LLE R, iU 
·. 
. .... 
PROFcS!>IONAL B U ILDING 
3 2 EAST MAIN ST. 
September 8 ,1 981 
~onorable Kenneth I. Devore, Judge 
Circuit Court of Montgomery County 
P. 0. Box 209 
Chr i stiansburg , VA 24073 
Re: James E. Link, et.al. vs. \-Jeizenbaum, et . al. 
Rai~es Real Estate, I nc. vs . Weizenbaum , et.al . 
Dear Judge Devore : 
p, O. BOX 645 
TELEPHONE 382 • 621:>6 
Ple~se accept this letter as my reply memorandum to Mr . Rosenthal ' s 
~etter to you of August 7, 1981 . 
At the outset the Pla intiffs in both of these cases want to lay a 
foundation for the an;ument that follows. I believe Mr. Rosenthal 's 
request for the hearinP; which was later held in your Chambers was 
to c~a:len~e the rulin~ contained in your July 8, 1981 letter of 
O?inion. Although admittedly the Court is inclined to strike the 
jury verdict against Freya Weizenbaum , I do not aq;ree with the 
Defendant's claim that the Court has ruled on this issue, esuecial l y 
since no orciers have been entered to that effect and the Court has 
requested a memorandum of l aw to aid it in its reconsideration of the 
July 8 opinion and an ultimate decision in this ca se . The ~laintiffs 
have maintained and continue to mainta i n that the r.ourt would be in 
erro-r- if the jury verdic't ag;ainst both Lawrence Weizenbaum and Freya 
Weizenbaum was struck as to Freya We izenbaum . We certainly desire 
to adcress that issue in an attempt to persuade t he Court that such 
a ruling would be le~ally incorrect and the arRument that follows 
wili address that issue as well as all others raised by the Defendancs. 
We cert~inly hope the Court will consider this reuly memorandum as 
argument a~ainst striking the verdict a~a inst Freya Weizenbaum as 
well as argument of the other po i nts raised by the Defendants . 
The Defendant's theory of this case can be briefly stated as fo l lows: 
Where one obligor to a joint real estate purchase and sale 
a~reement breaches the agreement by way of ant icipa tory 
repudiation, the non-brea ching party is left totally with-
out a remedy either in law or equity, because a ll part i es 
~o the a~reement must have anticipatorily repudiated the 
contract before a suit can be maintained. 
The Defendants have acknowled~e<l in their brief that there is no 
a~~ nori ty on point to supporc this proposition, a nd no such authoritv 
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can be found the Plaintiffs assert , because non e exist , either on 
point authori t y or persuasive authori ty . The theory of this case 
advanced by the Defendants is s imply no t the law ~overning t he 
breach of a jo int contract. And· of cours e , that is the key to this 
case-the fact tha t the contract of June 16 , 1980 between the · 
Plaintiffs and Defendants is a joint contract . This contrac t i s 
j oint ::or a number of r easons , foremos t of which is the fact that 
two par:-ties, namely, La·wrence Weizenbaum a nd Fr eya 'He izenba um, bound 
themselves to perform the same act , tha t is, purchas ing real estate 
ovmed by the Li nks pursuant to the t erms agreed upon in the June 16, 
1980 contract. Even thou~h acknowledg ing the f act tha t the disnuted 
coni:::rac t is a joint contract, the Defendants would have the Court 
believe that the Weizenbaums a greed to i ndependent promises. This 
is a total contradiction in terms . A joint contract is an a~reement 
between several obligors to perfor m the same act, which is precisely 
t he ca se before the Court . Willis ton de~ines the nature of a jo i nt 
contr act as follows: 
"When several parties enter.into a contract to perform 
the same act t hey may bind themselves to do so jointly 
in which ca se th~ a r e bound as though they were a 
sin~le_ _person." T,/:Ll liston 0n Contracts , Section 316 
Page 540. (Emphasis suppl ied) 
That is t o say t ha t bo th Lawrence and Freya Weizenbaum bound them -
selves to t he same thin~ . t o tal uerformanc e of the June 16, 1980 
contract. In essence, the Weizenbaums were indemnitors , guarantors 
and sur eties of each other's own total uerformanc e of the June 16, 
1980 contract , and Freya Weizenbaum faiied i n her duty as surety of 
her husband's performance when she permi tted the anticipatory r epu -
diation of t he contract to occur . The case law and sourcebook l aw 
cited by the Defendants clearly supports thi s pronosition as correct 
and all leading author ities on contract l aw reco~nize the principal/. 
surety concept of liabil ity in joint contracts . Williston 0n 
Contracts, Section 316 , Pa~e 542, Sec t ion 320, Page 651 , anC1Corbin 
On Contracts , Section 928, Page 716. Indeed, i n the case of Houston 
vs. Bain; 170 Va , 378, 196 S.E. 657 1938 cited by the Defendants, 
the Virg inia Court adopted this princ iple as well as t he rules 
governing br each of a joint contract, The Court in the Houston case 
went on to ho l d as a matter of law that in an action on a Joint 
promis e the j udgment must be for or against a ll of t he joint obli~ors 
unles s one or more of--u:le Defendants is precluded from judgment by 
death , lack of jurisdiction; l ack of contractual capacity, d ischar~e 
in ban~ruptcy , or dischar~e by a runnin~ of the s t rttute of limitations . 
The Hous ton case merely rea f firmed the l aw of breach of a joint 
contrac t a s outlined in numer ous earlier authori t i e s . Baber v. Cook , 
et. a l., 38 Va. 606 (1841) , Bush v. Campbell , 67 Va . 426-cT87 5), 
Arms :::;:-on;; v . Hende r son , 99 Va. 234 (19'"0T).- The maj ori t y of these 
cases , i ncl ud i ng the Houstoil. case , deal with ne~otiable instruments 
among ffi~lt iple parties as be in~ j oint contracts, not r eal estate 
(58) 
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purcnase and sale agreements , even thou~h the result reached i s the 
same . That is , the jud~ment must be against all obligors. Thi s 
fact is of critical imoortati.ce when one t akes----a-close l ook at t he 
case of S$E .!eder~l Cred i t Union v . Cher ser , 150 Ga. App . 334, 25,8 
S.E. 2d L~T9}-c iteclb--yt}ie Defendant s . The r eliance of the 
Defendants on this c~se is severely misplaced, s ince the promissor y 
note i n quest i on was in fact more than one bilateral orornise . The 
Court very prudently pointed t his fact out at page 5 of its opinion. 
"The appellant (Credit Union) had as consideration 
for its loan two promises and two promisors - the 
promise of the appellee to be jointl y and severaJJ:y 
liable on the promissory note and a similar promise 
by the co -maker - but three contracts. " 
I d a t 5 . (Emphasis supplied) 
ihe Cherser case canno t be ana lagous to the case at bar becuase there 
was no Joint and several liability created by the June 16 , 1980 
contract - it was and continues to be a joint contract only . I n the 
Cherser case you had different pr omi ses made by different promisors . 
The law is clear from all author itie s that in order to create joint 
and several liability, there must be exoress words in the contract to 
create such liability. In fact , when one contractual obligat i on i s 
~ndertaken by two or more persons, they are presumed to undertake it 
jointly rather than several ly or j o int ly and several l y . Willis ton On 
Cont~acts , Section 320 , Page 649, 650 and 651. Michies Jurisprudence , 
Volume 4B Contracts Sec t ion 6 , PalSe 11. Furthermore , the principal/ 
surety relat ionship of jo i nt obligor s previously mentioned exist 
regardless of whether the oromise to ~erform the same thin~ is joint 
or joint and several . On . Cit . a t Pa~e 542. The joint charac t er of 
the prom~se and the ex istence of the principal/surety relat i onship 
can be limited only if express phrases such as "we each promise" or 
" each of us pr omises " are placed in the contract creatini;; severa l 
r espons iblity and showin~ a clear intent that the liability envi sioned 
is joint and several . Id. at Pages 650- 652 . The Plaintiffs assert 
that no such language can be found in the June 16 , 1980 contract and 
that at .all times the Plaintiffs looked to both Larry Weizenbaum and 
Freya Weizenbaum for the completion of the promise they bound them-
selves to perform. The June 16, 1980 contract nade reneated references 
to "Purchaser " meaning both Law-.cence Weizenbaum and :'.<reya Weizenbaum 
as if they were one sin~le person . There can be no question that 
j oint liability was intended by the parties and several liablity was 
not . According l y, it is of no consequence ~hether or not Freya 
Weizenbaum ·would have or could have performed the June 16, 198 0 con-
tract. The fact is that the breach of the contract had alreadv 
occured , Breach oy Lc:nrrence Weizenbaum by anticioatory repudiat ion 
and breach by Freya Weizenbaum as a joint obli~or in failing to 
guar.:intee the performance of Lawrence Weizenbaum . The l?laintiffs 
necessarily had to sue (as they had a right · to do) both Lawrence and 
Freya Weizenbaum becuase they are joint obliRors on the contract and 
only one judgment against both can lie , Corbin , in his treatise on 
( 5 9) 
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contracts used this type of situation to explain the r ule upon 
breach of a joint contract . He wr i tes : 
" If the sir.gle performance that is promised by two 
or more persons is the builidn~ of a house, or the 
transfer of land or ~cods , or the r endition of 
specific objective service not allocated to promisers 
separately , the promisee can ~et jud~ment for dama~es 
for breach aga ins t all the p'romisors ." ·corbin On 
Contracts , Sec tion 928, Pa~e 716 . (Emphasis Supplied) 
CONCLUSION 
The Defendants have devoted much of their argument in this case to 
an assertion that the jury acted incorrectly in find ing that an 
anticipatory repudiation of the June 16, 1980 contract occured. 
Throu~hout ar~ument of post verdict motions by Counsel, the Plaintiffs 
have ~&intained and the Court has agreed that the issue .of. anticipa -
tory re?udiation is and was a fact question for the jury which 
question was resolved a~ainst both Defendants in t his ca se . Thus the 
issue of whether or not a breach occured has been decided against 
both Defendants and the only issue remainin~ is whether the verdict 
of the jur y should be joint or several, And tha t issue rest upon 
whether the contract or June 16-;-T980was a joint or a joint and 
several p r omise made by the Weizenbaums . The De fendant s case must 
rise or fall upon the type of ~romise th~t was made , and the i r case 
mus t fall since the promise made in the June 16 contract was jo i nt . 
The Plaintiffs ca·psule their argument with the following; points. 
1) When t wo or more persons undertake the same obliRation , they are 
presumed to bind themselves jointly as though they were a sirn;le 
person . Lawrence and Fr eya ~.\le izenbaum made a joint promise to pur -
chase real estate owned by the Links by a written contract which they 
themselves have acknowledged as joint, 2) In order for a jo i nt 
contract to create several liability , there must be express words 
such as "we each promise " or ''each of us promises" evidencin~ an 
intent that liability will be several. No word s of limitation appear 
in the June 16 contract and all the evidence clearly indicates joint 
l iability was intended . 3) In a joint contract, each and every 
obliger becomes an indemnitor, guarantor , and surety of the other 
party's perfor mance of t he thing contracted to be done , a fact at?;ain ' 
acknowledged by the Defendants. The June 16 , 1980 contract was 
breached by way of anticipatory repudiation . Notwithstanding any . 
l ack of breach by Freya We i zenbaum , Freya Weizenbaum is equally liabl e 
a s a joint obliger for the breach caused by the conduct of her 
h~sband by virtue of the princinal/surety relationship imputed to her 
by law. 4) In an action for breach of a joint contract t he promisee 
can r ecover dama~es for such breach against all promisers unless they 
are precluded from judgment by death , lack otTue Cour t' s jurisdiction , 
bankruptcy or d i schar ge by a running of the statute of limitations. 
• ( 60) 
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The jury in this case found a breach of the June 16, 1980 contract 
did occu~ a nd that the Plaintiffs were entitled to damages from 
bot~ Lawrence Weizenbaum and Freya We i zenbaum as joint obl i S!,or s . 
No prec lusions have been asserted . 
Accordingly, for the reasons set forth above and the f a ct that 
this case fits squarely within the r ules of law governin~ breach 
of joint contracts the jury verdict ag;ainst La'\•rrence Weizenbaum 
a nd Freya Weizenbaum in both of the ·cases captioned herein should 
be sustained and judgment entered up accordingly . 
Si ncere l y yours , 
/- :, 
;·" ) / ' 1 • ,< ~ , ( .. /. · ·.' 
... , ' . ... .. 1.i;_ .. \w • ~ • •• /~ .. .. ' • ... .:_ ...__ __ _ 
Charles R, Bel l er III 
/sl 
cc: Stephen D. Rosenthal, Esq. 
Jebo & Rosenthal · 
P. 0. Box 1089 
Radford, VA 24141 
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TWENTY-SEVENTI I .JLJD!C!J\L ClllCU!T 
ll . WILLIAM AHTI CUR 
W)'lhrv1Jle, Vin.1UJl\ 
KEN:-;t:T IC I. llf:V<JRE 
Chn .. l1an .. bun:, Vir i inia 
n,,u·: w. 1 •• nur. 
ll ilu"ill<. V1r&j111> r 0 . BOX 3 H!I 
· CllRISTlANS B UHG. VlHG I NIA 24073 
September 9, 1981 
Mr . Charles R. Beller, III 
Mullen & Beller 
Attorneys at La w, Inc. 
P. 0. Box 845 
Christiansburg, Vi rginia · 24073 
Mr. Stephen D. Rosenthal 
J ebo & Rosenthal 
Attorneys at Law 
P. 0. Box 1089 
Radford, Virginia 24141 
Re: James E. Link, et al v. Weiz enbaum, et al 
and 
COUNTI F.S: 
C;.rr111l 
f- lo\·d 
(;r:n4'on 
~1 rrn tr.nmuy 
Pufo\)ki 
Wyth• 
C ITJ~:S : 
c; ~.ia .. 
Radrord 
Raines Real Estate, Inc. v. Weizenbaum, et al 
Gentlemen: 
I have gone over your Memorandums in this ma tter and 
have given it careful thought. 
After s tudying this matter, I am of t he opinion that 
I would have to set the jury verdict aside in both cases, and 
would so o rd er . 
If you gentlemen will ge t toge th e r on a sketch of an 
order t o this effect , sa vin g Mr. Belle r's exceptions , I would 
appreciate it, and with kind es t personal regards to you both, I 
rema in 
KID:lhc 
cc : 
Very t r uly you rs , 
Kenn e th I. Devore 
Mr. John B. Mye rs, Jr., Clerk 
\ 
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I! IN THE CIRCUIT COURT OF MONTGOMERY COUNTY 
!I 
I · !I 
I 
i JAMES E. LINK, et al, 
Plaintiffs 
' v. 
:1 
11 !I LAWRENCE M. WEIZENBAUM, et al, 
:i 
11 
i,[ 
Defendants 
and 
i' i! RAINES REAL ESTATE, INC. , 
,: a Virginia corporation, ii 
.I Plaintiff 
I 
'. i 
:I 
v. 
d 
I 
I! LAWRENCE M. WEIZENBAUM, et al, 
' 1 
11 Defendants 
· l o 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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" 
LAWRENCE M. WEIZENBAUM, et a l, 
.Plaintiffs 
v. 
JAMES E. LINK, et al, 
Defendants 
a:nd 
LAWRENCE M. WEIZENBAUM, et a l, 
Plaintiffs 
v . 
RAINES REAL ESTATE, INC ., 
a Virginia corporation, 
Defe ndant 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
ORDER 
(63) 
On the 19th day of May, 1981, came the parties to this ac-
lj 
:1 tion, with their attorneys and in proper p e rson , the pleadings 
;1 having been filed and the issues having been j oined, the case 
1 having been docketed and set for trial . 
11 
., 
!I 
Thereupon , counsel for the parties jointly moved the court 
1l to consolidate for trial all cause s of a ction , and the. court ha -
;1 
I: 
II 
!I 
·1 I. 
ing maturel y considered said motion, and finding it proper to do· 
so, it is ORDERED that the he~einabove captioned cases be , and 
they hereby are, consolidated fo r trial on the issues joined. 
Henceforth, James E. Link, et al, and Ra ines Real Estate, I nc., 
' a Virginia corporation, shall be. referred to as "plaintiffs, 11 
il 
11 and Lawrence M. Weizenbaum , et a l , shall be referred to as ,: 
~! "defendants. 11 
,. 
ii 
' 
' ,.
Thereupon , came a panel of eleven (11) juror s , duly sum-
I'. monsed , legally qualified and f ree from exceptions for the trial 
'• J 
!1 ! ii of this action, two (2) of said jurors failing to appear as sum-
,, 
ii monsed , and the plaintiffs and defendants, by their attorneys , 
,! 
having agreed in open court to select a jury of five (5) from 
panel of eleven (11) to duly try the issues in these causes , 
_and the p laintiffs and defendants, by their attorneys , having 
'i ii alternately, beginning with the plaintiffs , each struck from 
ii the said panel three (3) jurors , leaving five (5) jurors for t he 
I 1· 
ii trial of this action, to-wit : 
'I I, j! Miller , Anna L. Polan , Kathleen A. Sisson, and Charles J. Turner, 
,! ii who were sworn to well and trul y try the i ssues joined and a 
11 true verdict r ender according to the law and the evidence. 
"-- -------
Barbara Ann Brayton, Ronald R. 
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Whereupon , the opening statements were made by the attorneys 
.: for the plaintiffs and the defendants and the plaintiffs intro-
duced their evidence in chief and rested. 
:• The defendants then moved that the court strike the evidence 
· of the plaintiffs , d ischarge the jury and enter swrunary judgment 
' on behalf of the defendants on the grounds stated at the bar of 
·' ! :I the court, which motion the court took under advisement . 
' 
Whereupon, the defendants . introduced their evidence in chief 
and rested, and the plaintiffs thereupon introduced their rebut-
tal evidence and rested . 
. I 
! I ,. 
II 
11 
:1 !I 
I; 
:I 
·! 
' I 
" I'
I 
:1 
II 
11 
•' I 
!i 
., 
1: 
The defendants then renewed their motion that the court 
strike the evidence of the plaintiffs, discharge the jury and 
enter summary judgment on behalf of the defendants on the grounds 
stated at the bar of the court , which motion the court took under 
advisement. 
Whereupon , the jury received their instructions from the 
., 
·: court and heard argument of counsel after which the · jury retired 
I 
I 
1! 
'j 
to its room to consider its verdict and after a time returned to 
the bar of the court and rendered the following verdict : 
"We, the jury, find our verdict in favor of the 
plaintiffs, James E . Link and Raines Real Estate, 
Inc., and fix their damages as follows: 
James E . Link--$4,200.00 
Raines Rea l Estate, Inc .--$2,700.00 
Si ned Ronald D. Miller 
Foreman 
We, the jury , find our verdict in favor of the 
plaint i ff s , James E . Link and Raines Real Estate, 
on the counterclaims. 
Signed Ronald D. Miller 
Foreman" 
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Whereupon , the defendants , by counsel, moved that the court 
set aside the verdict of the jury and enter final judgment for 
,' the defendants, or in the alternative to award a new trial on 
'l 
:I grounds stated at the bar of the court,· which motions the court 
:I 
ii took under advisement. 
I• 
:I 
Whereupon, the defendants, by counsel, filed written motions 
with the court to set aside the jury's verdict and to enter final 
" judgment for the defendants, or in the alternative to award a 
,, . 
ii 
new trial, which motions were argued by counsel before the court 
:' 
I 
•' on July 8, 1981. 
I 
'I 
1: Whereupon, the court sustained one! of defendants ' motions 
I 
•I 
'i and set aside the jury's verdict as against one of the defendants, 
I • 
I 
:I Freya A. Weizenbaum, to which action of the court, plaintiffs , 
,1 
1! by counsel, duly excepted. And the court further overruled L 
·!I 
'i defendants' remaining motions, to which action of the court , the 
11 
.j defendants, by counsel, duly excepted. 
:1 Upon the court's determination to set aside the jury 's ver-
as against one of the defendants, Freya A. Weizenbaum, the 
defendants, by counsel , then moved the court to set aside the 
jury's verdict and to enter final judgment. for all the defendants, 
or in the alternative to award a new trial, and argument upon 
,j 
' said motion by counsel before the court was held on July 17, 
i 
:1 1981, and the l egal arguments in support thereof were set forth 
in defendants' Memorandum of Law dated July 28 , 1 981, and argu-
ments against sa id moti on were set forth by plaint i ffs ' Memo-
randum of Law da t ed September 8, 1981. 
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Upon consideration whereof , and the c o urt having maturely 
considered at length all arguments of counsel and the l egal mem~- --
randa applicable thereto, and it being the considered opinion of 
t he c o urt that the plaintiffs failed to prove , as a matter of 
law, that the contract at issue was anticipatorily repudiated, 
I 
·: and that the defendants ' mot i on to set aside the verdict of the I 
:j 
I 
I 
I 
., 
jur y should be sustained upon the grounds set forth in said 
motions and legal memoranda; it is 
ADJUDGED and ORDERED tha t the verdict of the jury in favor 
of the p l aintiffs on the original claims entered in thi s cause 
' on May 19, 1981, be , and the same is, hereby set aside upon the j 
' grounds as s i gned by the defendants as being contrary to the law 
and the evi dence in this case and without evidence to support i~ , 
as a matter of l aw , and fina l judgment is hereby e ntered for the 
,. 
' 
,: defendants on the origin al claims, to which action of the courtl, · 
I 
': plaintiffs , by counsel, duly except. 
I, 
!1 And the court having mature l y considered the defendants ' 
! motions to set as i de the jury 's verdict and to enter final judgf 
II ment for t he defendants on the defendants' counterclaims , or in p 
I; the a lte rnative to award a new trial, is now of the opinion that 
1
·1 I the defendants failed to prove, as a matter of l aw, that the I 
' I 
:I contract was anticipatorily repudiated or breached by the plai -Ii 
I : 
:I tiffs and said motions as to the jury's v e rdict on the counter-
11 
, claims should be overruled, and thus it is ADJUDGED and ORDERED 
!i 
:1 that said motions on the defendants ' counte rclaims are he r eby 
I, 
'11 overruled , to which ac tion of the court, de fendants , by counsel, 
I 
J1 duly except. 
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!i 
I 
·i Accordingly , it is ADJUDGED and ORDERED that the defendants, 
:,1 Lawrence M. Weizenbaum and Freya A. Weizenbaum, s hall have and 
11 ,, 
I! 
! 
recover f rom the plaint iffs , J ames E . Link , Margaret E . DeWald~ 
Link , a n d Raines. Real Estate , Inc ., joi ntly and severally , the~r 
costs inc urred herein i n t he amount of $201. 30 , represen ting 
. one - hal f of t he costs of the transcript heretofore paid by the '. 
defendants , and said amount shal l be a judgment against the 
!I p l aintif f s, jo i ntly and severall y , and the Clerk of this court 
lj 
Ii 
!I 
. ;i 
shall docket this judgment. 
And plaint i ffs, by counsel , havi ng indicated their i n ten-
I • ii tion to take an appea l from this j udgment and having moved for 
'I 
I' II 
I 
a suspens i on of execution of thi s judgment pending action t here-
on by the Supreme Court , it ~ s further ORDERED that execution of 
1 this judgment be , and it is hereby suspended for thirty (30) days 
I from the date of this order and thereafter until the Supreme 
I 
I 
I 
I 
11 
II 
ii 
ii 
ii !i 
,, 
11 
ii Ii 
1: 
.1 
11 
'1 1, 
Court act s on plaintiffs ' petition for appeal, p rovided that 
within said peri od of thirty (30) days p laintiffs file with the 
Clerk of this court an appea l bond in the penalty of $5,000 . 00, 
with surety to be approved by this court , conditioned ~ccording 
to l aw ; it is f urther ORDERED that the exhibits and transcript 
of testimony taken at the hearing before this court in this 
matter on May 1 9 , 1981 , be made a part of the record in this 
case, provided that said exhibits and transcript be filed in 
the Office of the Clerk of th i s court within sixty (60) days 
from the date of this order . 
(68) 
And nothing further r emaining to be done herein, it is 
:; further ORDERED that this proceeding b e , and the same hereby 
:1 
is, stricken from the docket of this court . 
Seen and objected to as 
noted in this Order : 
Counse l for Defendants 
; , '{7/(,f;f'LES £ B~/./1,{ llF 
Counse l for Plaintiffs 
i 
11 
I 
I 
I 
i· 
I 
I 
ENTER this Order this day of 
ocq-= 19 81. 
Judge 
A Copy-Teste: 
JOHN 8. MYERS, JR'. Clerk 
Circuit Court, filcrotr.omcry County. Virr,inia 
By:a~&.£'~~ , Deputy Clerk 
( 69) 
VIRGINIA , IN THE CIRCUIT COURT OF XO~TGOMERY COUNTY: 
JAMES E. LINK and ) 
MARGARET R. DEWALD-LINK ) 
Plai nt iffs ) ) 
' . r 
vs. ) ) . 
LAWRENCE M. WEIZENBAUM and ) 
FREYA A. WEIZENBAUM ) ) 
Defendant s ) 
) 
and ) 
) NOTICE OF APPEAL 
LAWRENCE M. WEI ZENBAUM and ) -
FREYA A. WEI ZENBAUM ) 
Plai ntiffs ) 
vs . ") ) 
JAMES E . LINK and ) 
i"i.ARGARET R. DEWALD-LINK ) 
Defendants ) 
Comes now the Plainti ffs, James E . Link and Margarec ' 
R. Dewald- Link , and timely files their notice of appeal pursuanc , 
to Rul e 5 : 6 of the Rules of the Supreme Court of Vir~inia, to a 1 
f i nal order of judgment setting aside the jury verdic t in favor 
of t he Plaintiffs , entered by the Judge of the Circuit Court of 
Montgomer y County, Virg inia , on October 23, 1981 . 
No fur t her transcr ip t of testimony , statement of facts 
or other incident s of trial are to be filed herein . 
JAXES E . LINK 
YJ.ARGARET R. DEWALD -LINK 
BY /s/ Charl es R. Beller I I I 
Counsel 
(7 0) 
APPELLEES ASSIGNMENTS OF CROSS - ERROR 
I . THE DEFENDANTS ASSIGN AS CORSS -ERROR THAT THE JURY VERDI CT 
IN FAVOR OF THE PLAINTIFFS MUST BE SET ASIDE SINCE THE 
PLAINTIFFS, AFTER THE REPUDIATION OF LARRY WEIZENBAUM, 
. ELECTED TO KEEP THE CONTRACT ALIVE FOR ALL PARTIES. 
II. WITH REFERENCE TO ASSIGNMENTS OF ERROR I AND II, THE 
DEFENDANTS ASSIGN AS CROSS-ERROR THE ACTIONS OF THE 
TRIAL COURT IN DISMISSING DEFENDANTS' COUNTER- CLAIM 
AND OVERRULING DEFENDANTS' MOTIONS TO BE AWARDED THE 
DAMAGES PROVEN ON THE COUNTER-CLAIM . 
III. THE DEFENDANTS ASSIGN AS CROSS-ERROR THAT THE JURY VERDICT -
IN FAVOR OF THE PLAINTIFFS MUST BE SET ASIDE SINCE THE 
PLAINTIFFS FAILED TO MITIGATE THEIR DAMAGES. 
(71) 
EXHIBITS 
1. Plaintiff ' s Exhibit No. 2-Real Estate Purchase and Sale 
A~reement dated June 16, 1980 and made a part of the · 
record is incorporated herein by reference . 
2. P.laintiff ' s Exhibit No. 3 -Letter to Lawrence M. Weizenbaum 
and Freya A. Weizenbaum dated July 16, 1981 and made a 
part of the record is i ncorporated herein by reference . 
